
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



502 UNIVERSITY OF PENNSYLVANIA LAW REVIEW 

As to the alleged lack of uniformity, it is settled that the uniformity 
required by the Constitution is geographical merely. 23 As to the 
alleged violation of the due process clause of the Fifth Amendment, 
this amendment is not a limitation upon the taxing power of Con- 
gress. 24 The court said, however, that there might be a classifica- 
tion so arbitrary as to indicate that it was a mere confiscation of 
property under the guise of taxation, in which case the court would 
hold it a violation of the Fifth Amendment. But the classifications 
and progressive provisions of this act were clearly not open to that 
objection. 

The principal case vindicates the general belief that had previ- 
ously existed that the Sixteenth Amendment had made possible an 
effective, non-apportioned income tax, with appropriate exemptions, 
which the relatively unequal distribution of population and wealth 
under the former necessity of apportionment had made impracti- 
able. 2B By it, likewise, the several possible obpections to the con- 
stitutionality of such an act that have at various times been sug- 
gested, are, for the most part, laid at rest. 

B. M. K. 



Constitutional Law — What is the Constitutional Justi- 
fication for the Harrison Anti-Narcotic Law? — The Act of 
Congress generally known as the Harrison Anti-Narcotic Law l has 
been the occasion of much discussion among students of constitu- 
tional law, but it still remains to be determined upon what authority 
in the Constitution can Congress rely for the power to enact such a 
statute. 

The act provides that every person who "produces, imports, 
manufactures, compounds, deals in, dispenses, sells, distributes, or 
gives away" opium or coca leaves or their derivatives shall register 
with the Collector of Internal Revenue and pay a tax of one dollar 
per annum. All sales, etc., are unlawful unless upon written order 
from the Commissioner of Internal Revenue, and all persons dis- 
tributing the drug on such orders and all physicians, dentists, and 
veterinarians distributing the drugs to their patients, must keep a 
record of all drugs dispensed for two years. 

Section eight of the act provides as follows: "It shall be un- 
lawful for any person not registered under the provisions of this 
act, and who has not paid the special tax provided for by this act, to 

"Knowlton v. Moore, 178 U. S. 49 (1900). 

"Flint v. Stone-Tracy Co., 220 U. S. 107, 158 (1913)- 

"This is well illustrated by the fact that during the first year of the 
enforcement of the Act of 1913, New York, Pennsylvania and Illinois paid 
more than half the total income tax collected. See Foster's Income Tax 
Df 1913, supra, note 3, p. 26. 

•38 Statutes at Large, 785, c. 1., approved January 2, 1915. 
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have in his possession or under his control any of the aforesaid 
drugs ; and such possession or control shall be presumptive evidence 
of a violation of this section and also a violation of section one of 
this act." Any person violating any requirement of the act is sub- 
ject to a fine of not more than $2000 or imprisonment for not more 
than five years or both. 

The question is upon what principles of constitutional law can 
the act be upheld. 

Several cases already have arisen under the act. In United 
States v. Brown, 2 it was argued that section eight is unconstitu- 
tional in that it is an attempt on the part of Congress to encroach 
upon the police power of the several states ; that the only right Con- 
gress has to control the sale of a commodity, within the provisions 
of the Constitution, is (1) to regulate commerce (2) the right of 
taxation ; and that neither of these rights is invoked by section eight. 
But the court upheld the act and said, "The court will take judicial 
notice of the fact, that no opium is grown or produced in this coun- 
try, and that the purpose of the act is to prohibit the importation 
of opium . . . Congress, having the power to exclude the 
drug entirely from the United States, and the right to regulate 
its relation to interstate commerce, and to levy a tax, must be held 
to have the right to make it unlawful for any person who has not 
complied with the provisions of the act by registration or paying 
a tax, to have in his possession this 'outlawed' article." 3 

It is submitted that the act as a whole, cannot be sustained as 
an exercise of the power of Congress to regulate commerce for the 
reason that it applies in broad terms to "every person who produces, 
imports, manufactures, compounds, deals in, dispenses, sells, dis- 
tributes or gives away" opium, and is not limited to interstate trans- 
actions. It was clearly not the intent of Congress to limit the 
application of the act to interstate commerce and if this be true, 
it cannot be sustained as a regulation of interstate commerce under 
the so-called "original package rule". 4 

Moreover, it is clear that the act was intended as an exercise 
of the power of Congress to lay and collect taxes. This is evidenced 



= 225 Fed. 135 (1915)- 

'Other recent cases are: United States v. Woods, 224 Fed. 278 (1915) ; 
United States v. Wilson, 225 Fed. 82 (1015) ; United States v. Jin Fuey Moy, 
225 Fed. 1003 (1915). These cases have held that the act does not apply 
to those who have possession of the drugs for their own use but only to 
those who have them in their possession for purposes of Sec. 1 of the act 

4 "Where it has been found necessary to decide the boundary of Federal 
authority it has been generally held that, where goods prepared and packed 
for shipment in interstate commerce are transported in such commerce 
delivered to the consignee and the package by him separated into its com- 
ponent parts, the power of Federal regulation ceased and that of the State 
may be asserted." Grady v. Wisconsin, 228 U. S. 115 (1913); Brown v. 
Maryland, 12 Wheat. 419 (1827). 
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in the title, "An act to provide for the registration of, with col- 
lectors of internal revenue and to impose a special tax upon all 
persons who produce, import, manufacture, compound, deal in, 
dispense, sell, distribute, or give away opium or coca leaves, their 
salts, derivatives or preparations, and for other purposes." In con- 
sidering its constitutionality as an exercise of the power of taxation, 
it must be borne in mind that "the government of the United States 
can claim no powers which are not granted to it by the Constitution 
and the powers actually granted must be such as are expressly given 
or given by necessary implication". 5 As the federal government 
has no power to establish mere police regulations within the states, 8 
the question is whether the regulations prescribed in the act are 
appropriate and plainly adapted means for carrying into execution 
the power of laying and collecting taxes, i. e., whether they are 
appropriate in any degree, for as was said by Chief Justice Marshall, 
"when the law is not prohibited and is really calculated to effect 
any of the objects intrusted to the government, to undertake here 
to inquire into the degree of its necessity, would be to pass the line 
which circumscribes the judicial department, and to tread on legis- 
lative ground". 7 

In the light of the Lottery, 8 White Slave, 9 and Pure Food 
cases, 10 it may now be regarded as settled that Congress can enact 
police regulations as the means of exercising its control over inter- 
state commerce. Therefore, it might be argued that, as Congress 
has the power to lay hold of the commerce power for purposes of 
police, it can do likewise with the taxing power. But it is sug- 
gested that, so far, all the police measures sustained as an exercise 
of the commerce power, have been regulations of the outlawed 
article affecting its transportation in interstate commerce which the 
states could not regulate and consequently there was no encroach- 
ment upon the police power of the states. But the power of regu- 
lating the intrastate distribution of opium does rest in the states 
and an attempt on the part of Congress to regulate it, necessarily 
conflicts with the police power of the states and can only be sus- 
tained if it is an appropriate means of exercising one of the express 
powers of Congress, in this case the power of taxation. 

But, upon a careful reading of the Harrison Act, it would seem 
that the primary end sought to be accomplished by Congress is the 
regulation of the opium traffic and not the collection of the tax of 
one dollar per annum. Whether the regulation of the opium busi- 

5 Marshall, C. J., in Martin v. Hunter's Lessee, i Wheaton 304 (1816). 
" Cooley, Constitutional Limitations, 6th Ed., p. 706 ; Keller v. U. S., 
213 U. S. 138 (1908). 

'McCulloch v. Maryland, 4 Wheat. 316 (1819)- 
"Lottery Case, 188 U. S. 321 (1903). 
"Hoke v. U. S, 227 U. S. 308 (1912). 
"Hipolite Egg Co. v. U. S., 220 U. S. 45 (19") • 
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ness is not too remote an aid to the taxing power to justify its inter- 
ference with the police power of the states remains to be decided. 
In several cases the effect of Revenue Acts of Congress upon the 
police power of the states has come before the Supreme Court. 
Notable among these is the case of United States v. DeWitt, 11 where 
Congress imposed a tax upon a certain kind of oil and made 
it a misdemeanor to sell a certain other kind of oil. Because the 
relation of this prohibition to the power of taxation, if any, was 
merely that of increasing the production of other oils on which the 
tax was laid, it was held to be too remote an aid to the taxing power, 
and, as a police regulation, relating exclusively to the internal trade 
of the states, to have no constitutional operation within state limits. 
In the License Tax cases, 12 Congress had imposed a "license tax" 
upon certain businesses. It was held that the license gave no author- 
ity to the licensee to carry on the business within a state, that Con- 
gress cannot authorize a business for the purpose of taxing it 
because that is too remote an aid to the power to lay and collect 
taxes and is repugnant to the exclusive power of the states over the 
same subject. 

It would seem to be difficult to hold the regulations of the 
Harrison Act not to be in conflict with the exclusive power of the 
states over the same subject in the light of these decisions. If these 
regulations of the opium traffic and its distribution can be sustained 
as a means of laying and collecting taxes, what is without the scope 
of the power of Congress to regulate through the medium of the 
taxing power? 

R.H. W. 



Master and Servant — Workmen's Compensation Law — 
Does a Public Charity Fall Within the Scope of the Penn- 
sylvania Act? — One of the most important questions which has 
been raised by the Pennsylvania Workmen's Compensation Act, 
which has now been in operation for two months, and a question 
which is bound to give occasion to no little amount of discussion 
when it comes finally before the courts, is the question whether a 
public charity comes within the provisions of the act. Also if it 
does, but elects to reject the act, which all employers are permitted 
to do, is it liable in an action for damages in the same degree as 
before the passage of the act, which was no liability at all, or is a 
greater degree of responsibility imposed by the new legislation? 

This question has not yet come before the courts — even those 
of original jurisdiction. However, there is a recent ruling 
of the Workmen's Compensation Board to the effect that "charitable 

u 9 Wall., 41 (1869). 
"5 Wall. 462 (1866). 



